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EDITORIAL NOTES. 


_ . THE ACT constituting County courts in place of all the old courts of 
_ the counties was passed a second time at the adjourned session of the 
legislature. This act, passed June 13, seems to be the same as the act 
' of March 14, as amended on March 22. It is a sort of revision and consoli- 
_ dation of the two acts, putting the charter of the new court into one stat- 
| ute and yet leaving the two previous acts unrepealed. There is still another 
' act defining the jurisdiction of the judges of the new court, and 
| that is the act of March 14, making them judges of the Orphans’ courts. 
' The Orphans’ court does not become a part of the County court. The County 
| court does not become the only court of the county. There still remain the 
| Orphans’ court and the Circuit court, and the effect of the new legisla- 
| tion is only to merge one civil court with three courts of criminal juris- 
| dictiow. and to give these four one name which does not embrace all that 
| its’ name implies. It was not this merger nor this incomplete change of 
name that was the real purpose of the legislation; the purpose was mere- 
| ly to get rid of the lay judges and to take the appointment of the law 
| judges out of the hands of the Governor and to provide for their election 
| by the people. The constitution declares that the judges of the Court of 
' Common Pleas shall be appointed by the Governor, and it was neces- 
sary, therefore, tv abolish this court in order to make the judges elective. 
' The statute abolishes this court and the criminal courts and establishes 
what is called a new court with precisely the same powers and jurisdic- 
tion as were possessed by all the old ones. It may be doubted whether 
_ it would have been thought wise to make the judges elective if the ap- 
_ pointments had not been made for some years past in the interest of one 
) political party and now it seems not unlikely that the first Governor to 
"be deprived of the appointing power will belong to the other party. 
| Making judges elective is an experiment in this state and it was not 
"wise to make it first upon the county judges who must deal with the 
15 
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question of licensing inns and taverns and ought to be free from the 
pressure of popular disfavor and the influence of local politics. 





Iv THE CHANGE was to be made it is unfortunate that it could not have 


been made directly and without changing the names of the old courts and ° 


merging in one several courts that had no relation to each other. The 
names are associated with the earliest history of the state, and with the 
history of the law for many centuries earlier. The names imply the 
jurisdiction and powers of the courts, and it is the names that have 
defined the idea of the courts, both in legislation and in judicial decision. 
The ideas must still be preserved without the help of the distinguishing 
names, and the powers of the county court niast still be referred to the 
several spheres of action which the old names imply. It will be neces- 
sary to speak, as Mr. Clevenger has done in his articles in the JOURNAL, 
of the Common Pleas division and the Quarter Sessions division of the 
County court, and these divisions are wholly distinct in their powers and 
modes of action. In the absence of a code or constitution defining the 
powers of the courts, it is important to preserve the names by which 
alone the courts are described and their powers determined in the con- 
stitution. 





It WOULD be interesting to have a decision as to the present authority 
of the old courts which were abolished when the act took effect with the 
proviso that they should continue to exist until the first Monday in De- 
cember. The rule is that acts take effect on July 4th unless otherwise 
ordered, and for the purposes at least of the election of judges of the 
new courts, this act must have taken effect on that day. The new 


courts are established by this act and the election is ordered to be held. 


in November, and yet the old courts are to continue to exist until the 
first Monday in December. The question is involved in a case now 
pending before the Supreme court, and need not be discussed at this time, 





A RECENT Decision of the English Court of Appeal gives to the 
*‘ walking delegate ” the prominence which his position deserves, The 
case was not an application for an injunction against a labor union to 
prevent a strike or a boycott, but it was an action for damages against 
the ‘‘walking delegate” of a trade union for unlawfully procuring the dis- 
charge of a fellow workman. The delegate, acting in the name of the 
union, notified an employer to discharge a certain workmanjunder pen- 
alty of a strike, and the employer discharged him for this reason. It 
was held that the delegate was personally liable in damages to the work- 
man. The case is Flood and another v. Jackson et.als., 14 Reports 147, 
April,4, 1895. Mr. Sherrerd Depue has kindly furnished us with an 
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abstract of the decision with references to the cases cited, and it is 
printed below. 

A case in New Jersey in which an injunction was asked for under 
somewhat similar circumstances is Mayer v. Journeyman Stone Cutters’ 


Association, 47 N. J. Eq. (2 Dick. Ch.) 519. Tn this case’ two work- 
. men ‘were refused employment, because the journeymen’s association 


threatened a strike and a boycott if any one not a member that was em- 
ployed. The men had offered to join the association, but the ‘association 
had passed a resolution not to admit any new members. An injunction 
was asked for requiring the association to admit the plaintiffs on pay- 
ment of the usual dues, and restraining them from denouncing the men 
as scabs” and from coercing or intimidating the employers from em- 
ploying them. The injunction was refused by Vice-Chancellor Green, 
on the ground that the court could not compel the association to admit 
members, and that the threats against the employers were not shown to be 
threats to commit any act that was not legal. The threats had been tacit 
rather than express, but it was well understood that they included not 
only a strike of the workmen, but also a boycott upon the business of the 
employer. The court after examining the cases said there was but one 
reported case unreversed, in which a court of equity had by injunction 
attempted to control the action of labor organizations, and then only to 
prevent a continuing trespass upon the lands of the complainant. 

A more recent decision of Vice-Chancellor Green’s on the subject of 
trades unions, and one of the last opinions he ever wrote was Barr v. 
Essex Trade Councils, 30 Atl. Rep. 881, in which he granted an injune- 
tion against the officers and members of associated trades councils restrain- 
ing them from combining to publish notices calling on their members 
and the public generally to refuse to buy or to advertise -the plaintiff’s 
newspaper and to deal with anyone who did advertise in it. 





In Linn v. Davis, decided at the last term of the Sapreme court, 32 
Atl. Rep., 129, it was held that where a fund is given by will to execu- 
tors who are to keep it invested and pay over the interest to two lega- 
tees during their lives with remainder over, a trust is created, and the 
income of such fand cannot be reached by a judgment creditor of one of 


‘the legatees by proceedings for discoverery under the act concerning 


executions. Rev. 393. It was insisted that the will created in effect 
an estate for life in the legatee, but the court said that although no 
trustee co nomine was appointed, the exécutor was a trustee of the corpus 
of the estate and the legatee was entitled to the ineome alone and not to 
possession of the estate. A trust is therefore created for the purpose of 
keeping and investing the estate, and the income proceeding from a trust 
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not created by the debtor himself cannot be reached under this statute, 
citing Frazier v. Barnum, 19 N. J. Eq. (4 C. E. G.) 316; Force v. 
Brown, 32 N, J. Eq. (5 Stew.) 118; Hardenburg v. Blair, 30 N. J. Eq. 
(3 Stew.) 645; Lippincott v. Evens, 35 N. J. Eq. (8 Stew.) 553. 

The decision is applicable also to proceedings for discovery in equity 
underthe act of March 20, 1845, and the supplement of 1864, Rev. Ch. 
88-94, because the Court of Chancery in New Jersey has no power to 
reach equitable assets in aid of an execution at law beyond what is 
given by these statutes, unless there is some other ground of equitable 
jurisdiction. Disborough v. Outcalt, Saxt., 298; Johnson v. Woodruff, 
8 N. J, Eq. (4. Hals. Ch.) 120 , Whitney v. Robbins, 17 N. J. Eq. (2 
Stockt.) 290. The subject is discussed in an article on Spendthrift 
Trusts in New Jersey, 14 N. J. L. J., 166. 





Mr. C. S. Bippxe has kindly furnished us with reports of arguments 
and oral decisions rendered in his presence in the Supreme coart and 
the Court of Errors. They have quite the flavor of the old English re- 
ports, which were made from notes taken in court by men who under- 
stood the arguments and the decisions. In Buret v. State he has quoted 
at large from Mr. Dixon’s brief because it is an interesting discussion 
and also because the court, after listening to it upon the points men- 
tioned, reversed the conviction without remarks. The Chancellor, on 
the authority of this case, granted a writ of error on a conviction for 
murder in State v. Genz. 





THE COURTS OF NEW JERSEY. 


[ CONTINUED. | 
II. Courts with Equity Jurisdiction. 


1. Circuit Court. 
2. Court of Chancery. 
3. Court of Errors and Appeals in the last resort in all causes. 


1. Cireuit Court. 


Composition: See Circuit court under Courts with Common Law Juris- 
diction. 

Terms: See Circuit court under Courts with Common Law Jurisdiction. 

Jurisdiction: The jurisdiction of this court is purely original. Arti- 
cle 4, section 7, paragraph 10 of the constitution of the state provides 
that the legislature may invest the Inferior Courts of Common Pleas and 
Circuit courts of the counties of this state with Chancery powers, so far 
as the foreclosure of mortgages and the sale of mortgaged premises are 











Ge ‘os . wo 





iq. 
3. 


ity 
. . 


to 
is 
ble 
iff, 


“ift 


nts 
nd 
re- 
er- 
ted 
ion 
en- 


for 











THE COURTS OF NEW JERSEY. 229 


concerned. By act of 1851, p. 342 (Rev. 705, secs. 9-16) the Circuit 
courts were given Chancery powers in conformity with this provision of 
the constitution. 

Origin : (as above). 

Appeals: An appeal lies to the Court of Errors and Appeals and is 
taken in the same time and in the same manner as appeals from Chan- 
cery. 

2. Court of Chancery. 


Composition: The constitution of New Jersey, article 6, section 4, 
paragraph 1, says: the Court of Chancery shall consist of a Chancellor. 
{But see “ Notes” infra.) 

Terms: Three stated terms are to be holden at Trenton, on the first 
Tuesday of February and third Tuesday of May and October, respect- 
ively. Special terms may be holden at such other times and at such place 
as the Chancellor shall from time to time appoint. Rev. 104, sec. 1. 

Jurisdiction: The jurisdiction of this court is purely original. In the 
early days in England the Chancery was the office for the issue of com- 
mon law writs, before the Chancellor began to exercise equitable juris- 
diction, ‘and-the former was called the ordinary and the latter the extra- 
ordinary jurisdiction of the court. There was also a jurisdiction, which 
was exercised by the Chancellor as representing the king as parens patriae, 
and which may be called the delegated jurisdiction. In this state cer- 
tain powers, not within any of these jurisdictions, have been conferred 
upon the court by statute. 

1; Common law or ordinary jurisdiction. This may be said to be 
obsolete unless the power to issue writs of inquisition of lunacy and of 
escheat be referred to this. 

2. Delegated. The jurisdiction of the court over inquisition of lunacy 
and over the persons and estates of infants arose out of this, 

3. Equity. As a court of equity the Court of Chancery exercises 
jurisdiction to afford judicial relief outside of and beyond that which was 
afforded by the common law courts.? Its jurisdiction was acquired for 
the purpose of supplying the defects of the common law, and giving 
redress when a wrong is done for which there is no plain, adequate and 
complete remedy at law. It differs from the courts of common law in 


its mode of relief, and has a jurisdiction auxiliary to the courts of com- 


mon law as well as concurrent and exclusive jurisdiction. These last 
arise out of the mode of relief and the subject matter.* 





State v. Baird, 4 C. E. Gr. (19 N. J. Eq.) 481. 
*Bisp’h. Eg. 13. 

51 Strong Eq. Jur, §49. 

*Laussat’s Fonblangue Eq. 21, note. 
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The classification of subjects made by Mr. Maddock and generally 
adopted, is as follows: 1. Accident and mistake. 2, Account. 3. Fraud. 
4, Infants. 5. Specific performance. 6. Trusts.' The court has power 
to restrain waste and prevent nuisances, to decree specific performance 
of agreements, to reform agreements and conveyances defective through 
fraud or mutual mistake, to grant injunctions, to compel discovery, to 
enforce trusts, and to protect the separate estate of married women. It 
has jurisdiction over the foreclosure of mortgages, the partition of lands, 
the settlement of partnership affairs, and the appointment of receivers. 
It entertains bills of interpleader, bills of peace and quia timet, and bills 
for the recovery of legacies held in trust.” . 

This court has concurrent jurisdiction with the Orphans’ court in set- 
tlement of the estates of deceased persons. See 10 N. J. Eq. (2 Stock.) 
287 and 3 Bl. Com. p. 98. 

The ordinance of Lord Bacon is in force in this state and this court 
will not hear a case involving a sum less than $50, not founded on fraud, 
or brought to establish a right of a permanent nature. Allen v. Dema- 
rest, 41 N. J. Eq. (14 Stew.) 162. 

4. Statutory. It was by statute that the court acquired jurisdiction 
over cases of divorce and alimony. (Rev. 314 Sec. 1). As to its 
jurisdiction concerning divorces beyond that expressly conferred by 
the statute, see McClurg v. Terry, 21 N. J. Eq. 6 O. E. G., 226-228. 

By statute it is given power to issue a commission in the nature of a 
writ de lunatico mquirendo to inquire whether a person be an habitual 
drunkard. Rev. 324, Sec. 1. 

It is to be noticed that the power of this court in cases of Junacy, 


idiocy and habitual drunkenness goes. only so far as the finding upon the 


inquest. Certified copies of the proceedings are sent to the Orphans’ 
court of the county where the subject resides and this takes charge of 
the person and property.® 

Power is conferred on the court by statute to obtain discovery 
and appoint a receive in aid of unsatisfied judgments at law ;* 
to make a decree removing a cloud from the title to lands; to 


order the sale of lands on proceedings for partition, Rev. 805, 


See. 39, and for foreclosure, Rey. 116, Sec. 71, and to order infants’ lands 
to be sold, Rev. 4811. Extensive powers are given by statute with re- 
spect to the property and business of insolvent corporations and the ap- 
pointment of receivers, Rev. 187. 





1] Madd, Chan, 23. 

*2 Bl. Com. Ch. 32. 

*Rev. 601, In re Farrell, 51 N. J. Eq. (6 Deck.), 353-359. 

‘Rev. p. 120, sec. 88. Whitney v. Robbins, 18 N. J. Eq. (2 C. E.G.) 360. Spendthrift 
Trusts in N. J, 14.N. J. L. J., 166. 
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Origin: A Court of Chancery was recognized as an essential part 
of the judiciary, from the first settlement of the state, although no sepa- 
rate tribunal seems to have been instituted in East or West Jersey. 
Lord Cornbury provided by ordinance in March, 1705, (Book AAA of 
Commissions, p. 66; 19 N. J. Eq. (4 C. E. Gr.) 578. appdx.) that the 
Governor or E:ledtenant Governor, and any three of the council, should 
constitute the court, the usage or custom of the High Court of Chancery 
of England to govern them; but Governor Hunter afterwards claimed 
the right to exercise alone the powers of Chancellor, and this was sanc- 
tioned by the King. On March 28, 1770, Governor Franklin, with the 
advice and consent of his council, promulgated an ordinance declaring 
that the Court of Chancery had always been held in the province of New 
Jersey, and appointed himself Chancellor and Judge of the High Court 
of Chancery of New Jersey, with the power to appoint and commission 
all proper and necessary officers. Book AB of Commissions, p. 54; 19 
N. J. Eq. (4 C. E. Gr.) 580, appdx. 

The Governor is no longer Chancellor but the Chancellor is appointed 
by the Governor with the advice and consent of the senate. Art. 
VII. See. 2, Par. 1, N. J. Const. 

Appeals: No appeal was provided for, unless it were to the King in 
council, until 1799, when the legislature ‘enacted that an appeal might 
be taken to the Court of Errors and Appeals. 

Notes: The court has power to direct an issue to the Supreme court 
or Circuit courts for the trial of questions of fact. Rev. 317, sec. 18. 
In all other cases issues may be directed for the trial of questions of fact 
in the Supreme court. Rev. 123, sec. 100. The Chancellor may also 
send any matter of law to the Supreme court for its opinion to be certi- 
fied thereon. Rev. 128, sec. 99. 

The state is divided into four districts for the trial of causes, and the 
three Vice-Chancellors ordinarily sit in Newark, Jersey City, Trenton 
or Camden for the purpose of hearing motions and trying causes. Rev. 
126, sec. 119. All decrees and orders must be signed by the Chancel- 
lor. The Vice-Chancellor who hears a cause merely advises that an 
order or decree be made. Rev. 126, sec. 119. On the first day of the 
term the Vice-Chancellors always sit with the Chancellor in Trenton for 


reading opinions. 


To relieve the court when there is a press of business it is lawful for 
the Chancellor to appoint twelve advisory masters, to whom cases may 
be referred for hearing. Supp. Rev. 88, secs. 11-15. See Rule 207. 

In addition to the advisory masters, the Chancellor appoints, (Rev. 
745, sec. 9), 

(a) Masters in chancery, to whom references are made under inter- 
locutory orders in ordinary foreclosure cases, for stating accounts and 
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computing damages and the like. These officers also have the power to 
administer oaths and affirmations, to take acknowledgements of deeds 
and other instruments in writing. 

(b) Special Masters in Chancery, to whom references are made in mat- 
ters of a more important nature, as in cases of divorce, partition, appli- 
cations for sale of lands of infants, idiots, lunatics and habitual drwmk- 
ards, proceedings for ascertaining value of dower and curtesy in moneys 


in court, application for surplus moneys on foreclosure sales, and appli- - 


cations for the proceeds of sale in partition suits for payment of debts. 
Rule 45. These officers also approve bonds, etc., and conduct sales of 
lands under foreclosure, partition, and other proceedings. They are 
usually counsellors of the Supreme court of at least five years standing, 
and each county is entitled to such number as the Chancellor shall -de- 
termine. 

(c) Examiners in Chancery, who have power to take examinations of 
witnesses, to be used on the hearing of a cause. Rev. 111, sec, 45. 

(d) An Injunction Master, who, in case of absence or sickness of the 
Chancellor, is authorized to grant and dissolve injunctions. Rev. 125, 
sec. 111. This master must be a resident of Trenton. Rule 120. 

The Chancellor may call to his assistance in certain cases the Chief 
Justice of the Supreme court, any associate justice thereof, or one of the 
Masters in Chancery. Rev. p. 123, sec. 101. 

For an article on the origin of the office of Chancellor, see 7 N. J. L. 
J.29. For a history of the court, see 31 N. J. Eq. (4 Stew.) 265, and 21 
N. J. Eq. (6 C. E. Gr.) 424. For an interesting and valuable account 
of the jurisdiction of our Court of Chancery, see 19 N. J. Eq. (4 C. E. 


Gr.) 577, appdx., and also an article by Edward Q. Keasbey, in 188. 


J. L. J. 69. 
8. Court of Errors and Appeals in the last resort in all causes, 


Composition : See Court of Errors and Appeals under Courts with 
Common Law Jurisdiction. 

- Terms: See Court of Errors and Appeals under Courts with Common 
Law Jurisdiction. 

Jurisdiction: The jurisdiction of this court is purely appellate. It 
hears appeals from all cases in the Circuit courts in equity. Rev. 705, 
sec. 14, and Court of Chancery. Rev. 125, sec. 114. This jurisdic- 
tion was given by: statute of January 17, 1799, re-enacted February 29, 
1820. 

Origin: See Court of Errors and Appeals, under Courts with Com- 
mon Law Jurisdiction. 











SS —_—.hlUa . 


Se =~ 4A s&s & & & 


= Fo 


in 





- to 
eds 


at- 

pli- 
ok- 
eys 
pli- 
bts. 


are 
ing, 


de- 
3 of 


the 
| 25, 


hief 
‘the 


1 21 
unt 
. E. 
3h 


with 
mon 


It 
705, 
sdic- 
29, 


Yom- 





| of 





THE COURTS OF NEW JERSEY. 233 


III. Courts with Probate Jurisdiction. 


1. Surrogate’s Court. 

2. Orphans’ Court. 

3. Prerogative Court. 

4. Court of Errors and Appeals, the last resort in all causes. 


1. Surrogate’s Court. 


Composition : Held in each county by the surrogate of that county. 

Terms : No specified terms. 

Jurisdiction ; The jurisdiction of this court is purely original. The 
office of surrogate in both ministerial and judicial : 

(a) Ministerial: as a ministerial officer he is clerk of the Orphans 
court. Rev. 754, sec. 8. He shall-audit and state the accounts of exe- 
cutors and administrators. Rev. 774, sec..101. When an assignment . 
for the benefit of creditors is made he shall accept and file the valuation 
of the estate, the inventory and the bond prepared by the assignee, Rev. 
37, sec. 3 

(6) Judicial: as a judicial officer he has original jurisdiction to take 
the depositions to wills, admit the same to probate and grant letters tes- 
tamentary thereon ; except where doubts arise on the face of a willor a 
caveat is put in, or dispute arise as to its existence. Rev. 755, sec. 14; 
and also to administrations, inventories and administrators’ bonds in 
cases of intestacy and issue thereon letters of administration, except 
where dispute arise as to the fairness of an inventory or the right of 
administration. Rev. 758, Sec. 27. 

Ch. XVIII of the laws of 1894, p. 25, gives the surrogate power to 
grant letters of guardianship, except when a dispute arises in which case 
it is to be certified into the Orphans’ court of the county. 

He has power to make orders limiting the demands of creditors against 
the estate of deceased persons to the ‘period of nine months. Rev. 764, 
sec. 59. 

Origin : When the state was in its infancy it was inconvenient, and 
almost impossible, for the people in all parts of the province, to resort to 
the Governor, therefore he appointed deputies, called surrogates, to act 
for him (as ordinary). These surrogates were appointed by commissions 


) 


_under the seal of the province, the commissions setting out the powers 


given. They were, of course, removable at the pleasure of the Gover- 
nor. The duties of the surrogate are now prescribed by statute, and he 
is no longer appointed by the Governor, but is elected by the inhabi- 
tants of the county in which he lives. (Rev. 1134, sec. 1.) 

Appeals: An appeal lies from this court to the Orphans’ court of the 
county from any order or proceeding in proving an inventory or grant- 
ing letters of administration or of guardianship ; also from the probating 
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of wills. Rev. 791, secs. 173 and 174. Im all other cases the appeal is 
to the Prerogative court. Rev. 791, sec. 175. Where disputes arise in 
the inception of the application for administration, ete., the cause is cer- 
tified into the Orphans’ court of the county. 


2. Orphans’ Court. 
Composition: The judges of the County courts of the respective 


counties of the state. P. L. 1895, Ch. CLXIII. The justices of the - 


Supreme court are judges ex officio and the justice holding the Circuit, 
and in his absence the county judge, is the president judge. Rev. 219, 
sec. 42; Ch. CLXXI, par. 6, P. L. 1895. 

The surrogate is clerk of this court. Rev. 754, sec. 8. 

Terms: See County court under Courts with Common Law Jurisdic- 
tion, and also Rey. 755, sec. 11. 

Jurisdiction: The jurisdiction of this court is two-fold: Original 
and appellate. 

(a) Original: The court has power to hear all controversies respect- 
ing the existence of wills and the fairness of inventories, the right of 
administration and guardianship, the allowance of the accounts of execu- 
tors, administrators, guardians or trustees, (Rev. 753, sec. 2.) and also 
all the powers formerly belonging to the ordinary with respect to the 
appointment of guardians for orphans under twenty-one years of age and 
the care of their persons and estates, but the jurisdiction does not extend 
to infants that are not orphans.! 

In all cases of idiocy and lunacy of persons who have been or may be 
in the military, naval or marine service of the United States, their 
widows, children, mothers or fathers, the idiocy or lunacy may be sum- 
marily heard and determined by this court or the Prerogative court. 
Supp. Rev. 430, sec. 4. 

This court has jurisdiction over suits for the recovery of legacies and 
distributive shares where the will.has been proved in the same court or 
before the surrogate or a decree for distribution made in the same. Rev. 
754, see. 3. 

It is lawful for any widow entitled to dower in lands, or for any heirs 
or guardians of minor child entitled to an estate in said lands, to apply 
to the Orphans’ court of the county in which the land is situate for the 
appointment of commissioners to set off her dower to her. Rev. 323, 
sec. 17. 

Where two or more persons hold real estate as co-parceners, joint ten- 
ants, or tenants in common, one or more of whom are minors, it shall be 
lawful for the Orphans’ court of the county in which said lands are situ- 





1Graham v. Houghiatin, 30 N. J. L. (1 Vr. 552.) 
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ate, to order and direct a division of the land between the owners in such 
proportions as they may be entitled to by law. Rev. 798, sec. 10. 

Partition of an estate less than a fee in lands held by co-parceners, 
joint tenants or tenants in common may be had in any court having 
authority to make a partition. Rev. 801, sec. 25. 

Mr. Dickinson in his Probate Practice says there is a doubt if under 
this statute this court has a right to sell land if it is impossible to make a 
just partition ; under section 26 of the same act it would seem that if 
there is to be a sale, the Court of Chancery only has jurisdiction. 

The judgment of this court on final account of assignees in the matter 
of assignment for the benefit of creditors, final accounts of executors, 
administrators, guardians and trustees, is conclusive, except for assets 
which may afterwards come to hand, or for fraud or apparent errors. 
Rev. 38, sec. 8, and 775, sec. 108. 

This court has power, on petition, to decree the adoption of minor 
children. Rey. 1345, sec. 6. 

(b) Appellate: The Orphans’ court hears appeals from the Surrogate, 
Rev 791, sec. 174, and cases certified therefrom. 

Origin: Orphans’ courts were established by statute as early as 1784. 
The jurisdiction is borrowed from that of the court of Orphans’ of Lon- 
don and the ecclesiastical courts of England so far as it was adapted 
for use in our Prerogative court. 

Notes: This court may certify questions of fact into the Cireuit court. 
for trial by jury. Rev. 38, sec. 7. 

Upon receipt of certified copy of proceedings in Chancery regarding 
lunacy, idiocy, and habitual drunkardness, this court is authorized to 
appoint a guardian who shall have control of the estate and person of the 
subject. Rey. 322, sec. 1. 

The Orphans’ court is not a court of common law, but a court partak- 
ing of the powers of a Court of Chancery and a Prerogative court, insti- 
tuted by law to remedy and supply the defects in the powers of Prerog-. 
ative court with regard to the accountability of executors, administra-. 
tors and guardians. Kinsey, C. J., in Wood v. Tallman’s exrs., Coxe 
158, 155. ? 

For a history of this court, see Graham v. Houghtalin, 30'N. J. L. 


_(1 Vroom) 552; Throckmorton v. Hammel, 18 N. J. L.(8 Harr.) 73, 


and particularly Coursen’s case, 4 N. J. Eq. (3 Gr. Ch.) 408. 

Appeals: Appeals from this court lie to the Prerogative court. Rev. 
791, sec. 176. Where this court has no jurisdiction, then a certiorari 
will lie to the Supreme court, Art. VI, sec. 4, par. 3, N. J. Const. An 
appeal to the Prerogative court may be taken in contempt cases. Supp. 
Rev. secs, 32-33. : 
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8. Prerogative Court. 


Composition: The Chancellor is the ordinary or surrogate general and 
judge of the Prerogative Court. Art. VI, sec. 4, par. 2, Coust. of N. J. 

The secretary of state is the registrar. Art. VI, sec. 4, par. 4 Const. 
of N. J. 

Terms: A Prerogative court shall be holden at Trenton, at each stated 


term of the Court of Chancery and at such other time and at such place | 


as the ordinary shall from time to time appoint. Rev. 220, see. 51. 

Jurisdiction: The jurisdiction of this court is two-fold : 

(a) Original: The authority of the Ordinary shall extend only to the 
granting of the probate of wills, letters of administration, letters of guar- 
dianship and to the hearing and determining of disputes that may arise 
thereon. Rev. 220, sec. 49. 

Has all powers given to the Surrogate’s court and Orphans’ court 
under the Orphans’ court act. Rev. 754, sec. 5. 

When lands and real estate are subject to wife’s dower or are owned 
by co-parceners, joint tenants or tenants in common, of whom one or 
more are minors, and are situate in two or more counties, then the Pre- 
rogative court has sole right of setting off dower and making partition, 
Rey. 324, sec. 21; 798, sec. 10. 

In case of lunacy or idiocy of persons who have been or are in the 
military, naval or marine service of the United States, their widows, chil- 
drea, mothers or fathers, said lunacy or idiocy may be summarily heard 
and determined by this court without costs. Supp. Rev. 430, see. 4. 

The Ordinary exercises jurisdiction over orphans so far as appointing 
guardians over their person and estate is concerned, and also will call 
such guardians to account and settlement. 

It will be borne in mind that an orphan is a minor who has lost one or 
both of his parents, more particularly a father. The Prerogative court 
has no jurisdiction over infants that are not orphans. Graham y. Hough- 
talin, 30 N. N. J. L. (I Vr.) 560. 

(b) Appellate: This court. has power to hear appeals in the matter 
of assignment of dower, Rev. 324, sec. 27, and in all matters where the 
party is not satisfied with the judgment of the Orphans’ court, Rev. 791, 
sec. 176, including order punishing contempt, Supp. Rev. 814, sees. 32, 
33, and hears appeal from the Surrogate’s court in all cases not pro- 
vided for by Rey. 791, sec. 173-174. Rev. 791, sec. 176. 

Origin: The ecclesiastical jurisdiction was, in the first, reserved to 
the Bishop of London, excepting only *‘ the collecting of benefices, grant- 


ing licenses for marriages and the probate of wills,” which were assigned — 
to the Governor. By virtue of this grant he became the Ordinary and § 


Metropolitan of the province, having all the powers in regard to the 








mc 


he: 


wil 


mo 










= 
*; 





Mf 


#* 
5 
2 
a 
A 








and 
aide 


nst. 


ited 
lace 


the 
uar- 
rise 


ourt 


yned 
e OF 
Pre- 
tion. 


: the 
ehil- 
eard 


iting 
call 


e or 
ourt 
ugh- 


atter 
the 
791, 
. 32, 
pro- 


1d to 
rant- 


and 
» the 











THE COURTS OF NEW JERSEY. 237 


estate of deceased persons, which in England, belonged to the courts of 
the Bishop and Archbishop. As judge ot the Prerogative court, which 
is the title of the Archbishop’s court, he had sole and exclusive juris- 
diction of matters relating to wills, to administrations and guardianships. 

Upon the adoption of the new constitution, of course, these powers 
passed to the Chancellor who was declared to be “the Ordinary or 
Surrogate General and Judge of the Prerogative court.” It is understood. 
that the policy of our government is against the unity of the Church 
and State; therefore, the powers granted, other than those relating to 
matters of probate, lie dormant. 

Appeals: An appeal lies from this court to the Court of Errors and’ 
Appeals. Rev. 221, sec. 58. 

Notes: See note under Orphans’ court respecting partition. A his- 
tory of this court can be found in Dickinson’s Probate Practice, p. 1, e¢ 
seq., 4 N. J. Eq. (3 Gr. Ch.), 408, and 30 N. J. L. (1 Vr.) 552. 

The ordinary is assisted in his duties by one of the vice-chancellors, 
assigned by him for that purpose and who is termed the vice-ordinary. 
P. L. 1888, p. 22. And in Rev. 220, sec. 53, in certain cases the 
ordinary may call one or more of the justices of the Supreme court to sit 
with him. 

4. Court of Errors and Appeals in the Last Resort in all Causes, 


Composition: See Court of Errors and Appeals under Courts with 
Common Law Jurisdiction. 

Terms: See Court of Errors and Appeals under Courts with Com-. 
mon Law Jurisdiction. 

Jurisdiction: The jurisdiction of this court is purely appellate. It 
hears appeals from the Prerogative court, which appeals are to be taken 
within the same time and prosecuted in the same manner as appeals 
from the Court of Chancery. Rev. 321, sec. 58. 

Origin: See Court of Errors and Kensal under Courts with Com- 
mon Law Jurisdiction. 

Notes: Harris v. Van Derveer’s Ex’rs., 21 N. J. Eq. (6 C. E. Gr.) 
424, is the leading case as to the right of appeal from the Prerogative 
court to this court. This right of appeal was given by the act of Feb- 
ruary 17, 1869. Rev. 221, sec. 58, and this act was declared to be con- 
stitutional. 

Atiantic Ciry, N. J. Wma. M. CLEVENGER. 


[TO BE CONTINUED. ] 
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FLOOD AND ANOTHER v. JACKSON AND OTHERS.* 
(Court of Appeal [England] April 4, 1895.) 


Action, cause of—Maliciously procuring 
discharge of workman and preventing his employ- 
ment— Intention to injure the plamtif— Master 
and servant—Delegate of trades - union. 
The members of a trade union hay- 
ing resolved not to work with the 
plaintiff on account of what the latter had 
done at another time and place, the district 
delegate of the union intimated to the em- 
ployers that if they did not discharge the 
plaintiff and undertake not to employ him 
again, all the members of the union would 
strike. 


delegate, which there was evidence to show 
had been undertaken in order to punish the 
plaintiff, the employers discharged the plain- 
tiff at the end of the day (his employment 
being only from day to day), and refused to 
employ him again ;— 

Held, that the plaintiff had a cause of 
action against the delegate. 

A district delegate appointed by the mem- 
bers of a trade union to confer with and 
advise them in disputes is not the servant 
or the agent of the officers or of the mem- 
bers of the union. 








In consequence of the interference of the 


The plaintiffs were shipwrights, and the defendants were respectively 
chairman, secretary, and district delegate, all three of them being also 
tiembers, of a trade union called “The United Society of Boilermakers 
and IronShipbuilders.” The plaintiffs were employed by the Glengall Iron 
Company to do certain repairs to their steamship, The Sam Weller, at 
the Glengall Regents Dock, Millwall, several members of the Boiler- 
makers’ and Tron Shipbuilders’ Union being also employed upon the same 
vessel. To the latter it became known that the plaintiffs, while employed 
by another master at another time and place, had done certain iron work 
which they contended ought not to be done by shipwrights, but only by 
members of their own trade; they therefore passed a resolution not to 
work with these men. They sent for Allen, the district delegate of the 
union, to confer with them, and the latter then called upon the employers, 
and intimated to them that if they did not discharge the plaintiffs and 
undertake not to employ them again, all the members of his union would 
go out. There was some evidence that Allen did this in order to punish 
the plaintiffs for their conduct in doing iron work on the previous occa- 
sion. The plaintiffs were employed from day to day only, and could at 
any time be discharged at the end of a day. At the end of the day on 
which the interview with Allen took place, and in consequence of what 


was said by Allen, the employers discharged the plaintiffs, and refused to. 


employ them again. 

The plaintiffs brought an action against Allen and the officers of the 
union in respect of the damages which they alleged they had suffered by 
reason of Allen’s conduct. The jury found (1)that Allen had maliciously 
induced the company to discharge the plaintiffs; (2) that he had maliciously 
induced the company to undertake not to employ them again; (3) tha, 





*14 R. June, 147 (Queen’s Bench appeals, 1895). 
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Allen’s acts were not authorized by the other defendants; (4) that the settle- 
ment of this dispute was a matter within the discretion of Allen, the dis- 
trict delegate; and they awarded damages to each plaintiff. On these 
findings Kennedy, J., ordered judgment to be entered for the plaintiffs 
against Allen, but for the defendants Jackson and Knight. From this 
judgment Allen appealed. The plaintiffs also took a cross appeal against 
the two defendants, Jackson and Knight. 
CASES CITED ON THE ARGUMENT. 


' For the defendant Allen; Ratcliffe v. Evans; (1) Ex parte Hill, In re 
- Bird (2); Bowen v. Hill(3); Temperton v. Russell (4); Mogul Steam- 


ship Co. v. MacGregor, Gow & Co. (5); Reg. v. Pembliton (6). 

For the plaintiff on the cross appeal ; Limpus v. London General Omni- 
bus Co. (7.) ' 

Before Lord Esher, M. R., Lopes, and Rigby, L. JJ. 

Lorp Esuer, M. R.: “In this case two workmen brought an action 
against the defendant Allen, and against two other defendants named 
Knight and Jackson, because they say the defendants maliciously and 
with intent to do them harm, went to their employers and persuaded 
those employers te discharge them when at work, and toundertake not to 
employ them again. With regard to Allen he was the district delegate 
of the United Society of Boiler Makers and Iron Ship-builders, whose 
headquarters are at Newcastle. He was not appointed by the executive 
council of the union, but was elected by « majority of the members of 
the union to be their delegate. He was called in because the members 
of the union were offended with the plaintiffs for what they had done 
when in the employ of other masters at another place. They met and 
thought it right to come.to a resolution not to have these two men in the 
same yard with themselves, and if the masters would not dismiss the 
plaintiffs they would imsist that the executive council should order the 
members of the union to go out. - They were at liberty to go out if they 
pleased, but they did not want to go out; they wanted to stay, but in- 
sisted that the two plaintiffs should: leave. Allen was called in to confer 
with these jealous men, and he took upon himself to forward their wishes, 
not because. he was ordered by them, they could not give him any 
orders ; and if what he did was wrong he must be personally liable for 
it. He adopted their views and thought that it was for the good of the 


union that, inasmuch as these plaintiffs had in another employment done 





(1) [1892] 2 Q. B. 524; 61 L. J. Q. B. 535; 66 L. T. 794; 40 W. RB. 578, 
(2) 28 Ch. D. 695; 52 L. J. Ch. 903; 49 L. T..278; 32 W. B. 177. 

(8) 6Q. B. D. 883; 50:L, J. Q. B. 805; 44 L.'T. 75; 29 W. BR. 367. 
(4) 4 R. 376; [1893] 1.Q, B..715; 62 L. J. Q. B. 412; 69 L. T. 78; 41 W. RB. 565. 
(5) [1892] A. C, 25; 61 L. J. Q. B. 295; 66 L. T. 1; 40 W. RB. 387. 
(6) L. R.2C.C. B. 119; 43'L. J. M. ©. 91; 30 L. T. 405; 22 W. BR. 553. 
(7) 1H. & C. 626; 82 L. J. Ex. 84; 7 L.'T. 641; 11 W. BR. 149. 
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a particular work which was objected to by his men, he should go to the 


masters and punish them for what they had done before. He went to 
the masters for the purpose of punishing the plaintiffs for what they had 
done elsewhere, and intimated to the masters that if they did not dis- 
charge the plaintiffs and undertake not to employ them again, all the 
members of bis union would ge out. He meant to put pressure on the 
masters, so that if they did not succumb to his proposals, injury would 
result to them. The masters could not afford to let the boiler-makers 
go, and he employed that circumstance to procure the discharge of the 
plaintiffs. The masters succumbed to his threat and. turned the plain~ 
tiffs away. at.the end of the day. If Allen did that, whether he was an 
agent or not, he is liable. It was said that he did not ask anybody to 
break any contract. Merely to advise a breach of contract gives rise to 
no cause of action, but if it is accompanied by a malicious intention to 
injure anyone, the person against whom the malice is carried out has a 
right. of action on the ground of the malice extended towards him. If 
lie-gives advice with the intention of doing an injury, the malice makes 
unlawful that which would have been lawful without it, and the result is 
the same whether the persunsion is directed to induce a person to break 
a contract or not to make one. That is stated clearly by myself in 
Bowen v. Hall (3), at p. 838, and: reiterated in the clearest terms in 
Temperton v. Russell (4). If the persuasion be used for the indirect 
purpose of injuring the plaintiff.it is a malicious act, which is in law and 
in fact a wrong act, and therefore a wrongful act, and therefore an 
actionable act if injury ensues ‘from it. 

We have been invited in this case to define malice, but I decline to 
tell trades-unions what is and what is not malice. The tribunal to de- 
cide whether or not what is done is malicious isthe jury. The evidence 
against Allen was such that the jury could find that he acted malicious- 
ly and they have so found. For acting maliciously a cause of action 
arose against him, and he must answer it. 

I shall not attempt to lay down what is the exact position of the offi- 
cers of a trades-union with reference to the union, but the mere fact of 
Allen being a district delegate, as it is called, a member of the union 
accepting a delegation, does not make him the servant of anybody, and 
it was not intended by the rules and practice of the union that he should 
be so regarded. He is their adviser, but servant he will not be. There 
is no evidence that Allen was the servant of anybody, nor was he an 
agent, though, whether agent or. not, he was liable for his own malice. 
It was said that he was an agent, and every member of the union was 
his principal, but I am of opiuion that no such relation exists. Neither 
of the parties intended such a relation to take place; none of the mem- 
bers of the union thought that Allen was their agent, and Allen did not 
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intend to be so. If either party was to be principal it was to be Allen, 
and the members could not order him to do this or that:: The answers 
to the first and second questions put to the jury make Allen 
i Aah ae . 


Lopes, L. J.: ‘1 am of the same opinion. * * * Anybody may 
advise another to discharge a servant or to break a contract, but if that 
is done with an intention to injure one of the parties a cause of action 
arises. In Bowen v. Hall (3) and Temperton v. Russell (4) it was clear- 
ly decided that a person who induces a party to break a contract with 
the intention of injuring another commits an actionable wrong, and I can 
find no distinction between those cases and the present case. I can see 
no difference between inducing a party to a contract to break it and in- 
ducing an employer, as in the present case, to discharge a servant. It 
is said here that there was no evidence of any wrongful act, no evidence 
of malice ; but when a person wilfully does an act to the injury of anoth- 
er without lawful cause, that is evidence of malice. The evidence was 
that Allen himself admitted that this was done to punish the’ plaintiffs, 
and it is clear that he went for the purpose of injuring the plaintiffs, that 
he did injure them, and that he had no lawful excuse whatever. * * *” 


Riesy, L.J.: “I am of the same opinion. As to the question, 
whether an act in itself legal may bemade an illegal one by the addition 
of an intention to injure another, and if another is injured he will have 
a right of action, I can only say that that is established by Temperton 
v. Russell (4), which we must follow, and by which this case is governed. 

I cannot see any ground on which Alien can be treated as the servant 
or agent of each member of the union. The real meaning of the rela- 
tion is that each member shall give up his private opinion, and .all shall 
choose persons to guide the opinion of the whole, but the persons chosen 
are more like principals than agents, more like masters than servants. 
If the argument adduced before us were to prevail, every member of 
every club in London would be liable for -all the acts of the committee 
and also for the act of any servant of the.club who did an injury to any- 
one outside. 

I agree that both appeals must be dismissed.” 


_ Appeals dismissed. 8. D. 
16 , 


a 
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NOTES OF ARGUMENTS AND DECISIONS IN THE COURT OF 
ERRORS AND THE SUPREME COURT:' 





ELI BURRETT, PLAINTIFF IN ERROR, v. STATE OF NEW JERSEY, DEFENDANT IN 
ERROR. 


(Supreme Court June 4, 1895.) 


Insanity—Proof of defense of reasonable defense of insanity must prove the same, to’ 
doubt.—It is error for the court.to charge the jury’s satisfaction beyond a reasonable 
the jury that a defendant whosets up the doubt. 


Error to the Hudson Quarter Sessions, before Hudspeth and Kenny, 
JJ., on a conviction of the plaintiff in error under an indictment for as- 
sault and battery with intent to kill. Reversed. 

On the trial, the defendant set up the defense of insanity at the time 
of the commission of the alleged offense. The fourth, sixth and eighth 
assignments of error were as follows: 

“4, There is manifest error in this, to wit, that the court charged the 
jury as follows : 

‘“‘ The defendant alleges, that at the time he fired the shot and com- 
mitted the assault he was insane; that he was not legally responsible 
for his acts ; that he was not of sufficient intelligence to form a criminal 
intent at the time when he fired the shot; I desire to say, gentlemen of 
the jury, that a defendant making this defense, conceding the act alleged 
against him, must prove his defense affirmatively, by evidence, and he 
must satisfy you of the fact of his insanity beyond a reasonable doubt, 
from the evidence produced as to his sanity (the law presuming him to 
be sane and responsible for his acts), he should be convicted.’” 

6. There is manifest error in this, to wit, that the court charged the 
jury as follows : 

“ The defendant, to escape the consequences of his act, under the de- 
fense he has interposed here, must establish to your satisfaction, by evi- 
dence, by proof beyond a reasonable doubt, a disease of the mind which 
impairs or totally destroys either the understanding of the defendant, or 
his will, or both, * * * That he must satisfy you of, gentlemen of 
the jury, beyond a reasonable doubt.” 

8. There is manifest error in this, to wit, that the court charged the 
jury as follows: - ° 

‘In other words, gentlemen, the proof of insanity on the part of the 
defendant should be just as strong and satisfactory to you as the proof 





1Made by C. S. Biddle, Esq., for the New Jersey Law Journal. 
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required on the part of the State to convict him of assault upon his wife, 
should he have come here and denied it, and not alleged insanitys * * 
* You must be satisfied in this case beyond a reasonable doubt, in 
view of the defendant’s defense, that at the time of the commission of 
this offense he was insane.” 
Which assignments were now argued by— 
Mr. W. Dixon and Mr. W. Daly with him, for the plaintiff in error. 
The defendant must prove insanity by a clear preponderance of evi- 


' dence, but he is not obliged to prove it beyond a reasonable doubt. A 


careful reading of the Spencer case will show that such was the intended 
statement of the law. At page 201, 1 Zab., the Chief Justice says: 
‘“‘T will remark then, in the first place, that the law presumes a man 
sane until the contrary is proved. Hence it has been repeatedly decided 
that the evidence of the prisoner’s insanity at the time of the act ought 
to be clear and satisfactory. If the evidence leaves it only a doubtful 
question, the presumption of the law turns the scales in proof of the san- 
ity of the prisoner.” ‘If it is doubtful whether the prisoner committed 
the act; then the jury ought to find in his favor. * * * There the pre- 
sumption of law is in favor of the innocence of the party ; every man is 
presumed to be innocent until he is proved guilty. * * * But where the 
evidence leaves the evidence of insanity in doubt; there the jury ought 
to find against him, for there the other presumption arises, namely, that 
every man is presumed sane until the contrary is clearly proved.” 
Again he says: ‘‘I do not mean to say the jury are to consider him sane 
if there is the least shadow of doubt of his having committed the act, 
What I mean is, that when the evidence of sanity on the one side, and 
of insanity on the other, leaves the scale in equal balance, or nearly so 
poised that the jury have a reasonable doubt of his insanity, then a man 
is to be considered sane.” From this language in connection with that 
cited by the learned judge, is it true that a prisoner must prove insanity 
beyond a reasonable doubt? In the case of Graves v. State, 16 Vr. 203, 
the court held that it was not error to refuse to charge that “If the jury 
have any reasonable doubt as to whether the prisoner was sane or insane 
at the time he committed the act, the doubt should be resolved in favor 
of the prisoner’s insanity.” To have charged this would have been tan- 


_tamount to charging that the state must prove the “sanity of the pris- 


oner beyond a reasonable doubt. Such a doctrine would leave entirely 
out of consideration the “presumption” of sanity, and the Chief Justice, 
citing the Specer case, says, on page 203, ‘‘And indeed, as far as expe- 
rience or tradition extends, it has been the invariable course, to instruct 
the jury that the law, prima facia, presumes mental sanity, and that 
when, in the given’case, the prisoner would overcome such presumption, 
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he must exhibit a clear preponderance of proof in favor of such defense.” 
Thus this court has construed the language of the Spencer case to mean 
nothing more than that the prisoner must furnish a clear preponderance 
of proof of insanity. Such is the construction given to the Graves case 
by Wharton Crim. Evid. (9th edit ) page 259, line 338, where he says, 
‘“‘The first is, that insanity, as a defence, must be proved beyond a 
reasonable doubt; * * * This is expressed in New Jersey, by Horn- 
blower, C. J., as follows: * * * “In New Jersey, however, the Supreme 
court now accepts the position that a preponderance of evidence will be 
sufficient to sustain an acquittal.” The question then is, was the charge 
of the court, that the defendant must prove insanity beyond a reasonable 
doubt, the same as if it were that “he must prove it by a clear prepon- 
erance of proof.” I again refer to Wharton Crim. Law, where, in dis- 
cussing this subject he says: ‘‘Three distinct theories have been pro- 
pounded as to the degree of evidence requisite to justify a conviction on 
the issue of insanity. The first is, that insanity, as a defense, must be 
proved beyond reasonable doubt. (Then follows the above quoted com- 
ment). The second is, that the jury (at least to find an affirmative 
verdict of lunacy) are to be governed by the preponderance of evidence ; 
and are not to require insanity to be made out beyond a reasonable 
doubt. The third view, sustained by several authoritative courts, is 
that in such an issue, the prosecution must prove sanity beyond a reas- 
onable doubt.” Whart. Crim. Evid. (9th edit.) page 259, line 337, etc. 
In the second classification he places New Jersey (citing Graves vy. 
State); England (R. v. Layton, 4 Cox C. C. 149; R. v. Higginson, 1 C. 
& K. 130); Maine, Massachusetts, Ohio, Virginia, W. Virginia, N. Caro- 
lina, S. Carolina, Alabama, Georgia, Louisiana, Missouri, (where it is 
held that a ‘preponderance’ but not ‘clear preponderance’ is required), 
Texas, lowa, Minnesota, Arkansas and Pennsylvania. In the latter 
state it is held that the ‘preponderance’ of evidence must be ‘satisfactory.’ 
A well considered case, and one peculiarly appropriate to the question 
under consideration is that of Meyer v. Commonwealth, 83 Pa. St. 131. 
To the same effect is Pannell v. Commonwealth, 86 Pa. St. 260. In 
notes to 9 Amer. & Eng. Ency. Law, p. 732, Graves v. State and Mar- 
tin v. State are mentioned in comparison with the Spencer case. The 
assertion, often repeated in the charge, that the defendandant must prove 
insanity beyond a reasonable doubt, was error, which undoubtedly mis- 
lead the jury, and therefore the conviction should be set aside. 

Et per curiam: Let the conviction be set aside, and the record re- 
mitted to the Quarter Sessions to be proceeded with, etc. 














r- 
he 
ve 
is- 


ee 





DECISIONS. 245 


PATERSON RAILWAY COMPANY v. NICHOLAS LAMRING, ET AL. 
(Supreme Court, June 4, 1895.) 

Highway— Rights of rehicles—Electricruil- negligent in not looking behind him from 
way—Negligence.—The plaintiff while driv- time to time, in order to enable him to turn 
ing onthe right-hand track of an electric off and avoid approaching cars; held, prop- 
street railway was run into, from the rear, erly refused. 
by defendant’s car. A non suit was requested, Error to the Passaic Circnit court, on a 
on the ground that the plaintiff had been judgment for plaintiff. Affirmed. 

This action was brought by the defendants in error against the plain- 
tiff in error to recover damages for injuries received by them through 
the negligence of the street railway company. 

The collision occured on River street in the city of Paterson, on Sun- 
day, April 22, 1894. The defendants in error had been attending 
church on the corner of Bridge and River streets in Paterson, and were 
driving home in a northly direction down River street. They were 
riding on the back seat of a two-seated carriage, on the front seat of 
which their two sons, Henry and Harry, were riding. The sons, one of 
whom was driving, were aged twenty-one and twenty-two years respec- 
tively. The back curtains of the carriage were down, and the side cur- 
tains by the back seat were down. They were driving straight ahead 
on the right hand side of the road, at the rate of six or seven miles an 
hour. The horse was traveling between the rails, and the 
wheels on the left side of the carriage were also within the rails, while 
the wheels on the right side were outside of the rails. 

At the place of collision there are double tracks laid in the middle of 
the street, and the cars going in a northerly direction run on the tracks 
on the, easterly side of the street, and cars going in a southerly direction 
run on the westerly tracks, 

While the defendants in error were thus driving along the street, one 
of the company’s cars ran into aud struck against the rear of the car- 
riage, breaking the body of the same, and also breaking the hind wheels, 
the axle, reach and shafts. Mr. and Mrs. Lamring were thrown forward 
against the front seat and against the side of the wagon, and the two 
sons were thrown out of the wagon. The plaintiffs had a verdict, Mrs. 
Lamring for $3,000 and Mr. Lamring for $900. . 

Mr. W. I. Lewis for the plaintiffs in error. The error assigned as 
the reason for which the judgment in this, case should be reversed is, 


-that the motion to non-suit the defendants in error, at the close of their 


testimony, on the ground that they had contributed to their injury by 
their own negligence, was denied. The facts disclosed by the proofs 
show: (a) That there was room to drive between the tracks and the 
curb; (b) that the wagon had the curtain down behind in which curtain 
was a pane of glass through which the occupants of the wagon might 
look ; (c) that the defendants in error knew that the track on which they 
were driving was used by the electric cars ; (d) that the first knowledge 





246 THE NEW JERSEY LAW JOURNAL. 


that they had of the car’s approach was when the wagon was struck ; (e) 
that the occupants of the wagon were not keeping a sharp lookout to see 
if a car was approaching. Upon these facts, the plaintiff below should 
have been non-suited. It was their duty to keep a sharp lookout. As 
between a car and an ordinary vehicle, when the car overtakes the 
vehicle it is the duty of the driver of the vehicle to leave the track, and 
also to listen to whatever signal there may be of an approaching car, and 
he should also look behind him from time to time so that he may, if a 
car be near, turn off and allow it to pass without hindrance or any slack- 
ening of ordinary speed. North Hudson Ry. Co. v. Isley, 49 N. J. L., 
468; Warren v. People’s St. Ry. Co., (Pa.) 21 Atl. Rep., 737; Quinn 
v. Atl. Ave. Ry. Co., 12 N. Y. Supp. 223; Winter v. Crosstown St. 
Ry. Co., 28 N. Y. Supp. 695; Moon v. Kansas City Ry., 29 S. W. 
Rep. 9; Booth’s Street Railway Law, 316. [Brastry, C. J.: If the 
driver does not get out of the way you may sue him, but the motorman 
could not run him down. Drxon, J.: There was evidence that the 
plaintiffs were not apprised of the approaching car until they were 
struck.] Ifa driver is on the right hand side of the road, I admit he is 
not ordinarily bound to turn out. A driver who wishes to pass him is 
the one who is bound to turn out. But the case is different here, for the 
plaintiffs knew that the car could not leave the track and pass around 
them, and they, being on the track, were bound to turn out for it. 
[Drxon, J.: When they are notified. Do not omit that qualification.] 
As long as they were on the track, they were bound to be on the look- 
out continuously. [GuUMMERE, J.: But they were not bound to assume 
that the motorman would run them down.] 

Mr. M. Dunn for defendant in error, was not called on. 

Beastey, C. J.: The court thinks there is no ground for disturbing 
this judgment. The defendant below was properly refused a non-suit. 

Judgment affirmed. 





WILLIAM H, POTTS », RICHARD BARLOW AND WALTER H. MARSH. 
(N. J. Supreme Court; February 25, 1895.) 








Arrest of judgment— Set-of— Promisory 
note.--Judgment will be arrested where the 
defendant has a verdict on a notice of set-off 
improperly pleaded against the plaintiff’s 
demand. 

Set-off of an individual debt cannot be 
pleaded by one of two joint and several 
makers of a promissory note to an action 


against both makers under Rev. p, 852, 
§§ 29 et seq. 

A defendant may have an affirmative 
judgment in his favor on a notice not ex- 
pressly claiming judgment for any amount 
which may be found to be due him in ex- 
cess of what may be found to be due the 
plaintiff. 


Case certified from Mercer Circuit court. 
Potts commenced an action on the common counts, under the provis- 
ions of the Practice Act, sections 29, et seq., Rev. p. 852, against the 
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defendants, Barlow and Marsh, upon a promissory noie, beginning in 
these words: “Six months after date I promise to. pay,” etc., to which 
both Barlow and Cook subscribed their names. They pleaded the gen- 
eral issue, and gave notice of a failure in the consideration ; and Marsh, 
separately, gave notice of set-off, founded on an individual debt owing 
by the plaintiff to the said Marsh. The notice concluded in this form: 
‘‘ The said defendant will set-off and allow to the said plaintiff, on said 
trial, so much of the said sum of five hundred dollars so due and owing 
from the said plaintiff to the said defendant against any demand of the 
said plaintiff to be proved on said trial as will be sufficient to satisfy and 
discharge said demand, according to the form of the statute,” etc. Upon 
these pleadings the parties went to trial, Oct. 17, 1894, in the Mercer 
Circuit court, before Abbett, J.. and the jury found for the plaintiff 
and against both defendants in the sum of $57, and for the defendant 
Marsh against the plaintiff in the sum of $67.65, upon the said defend- 
ant Marsh’s notice of set-off. 

Motion was made to arrest the judgment on two grounds: 1. Because 
the action was against the defendants jointly, and Marsh’s set-off was an 
individual several claim. 2. Because Marsh, in his notice of set-off, did 
not claim judgment against the plaintiff for any amount which might be 
found to be due him, in excess of what may be found to be due to the 
plaintiff in this action. Which motion, was, by consent, turned into a 
rule to show cause, and certified to this court for its advisory opinion, 

Mr. Linton Sattherthwarte for the plaintiff, cited Bowne v. Thomp- 
son, Coxe 2; Williams v. Hamilton, 1 South. 220; Waterman set-off, 
§§ 221,234, that an individual seyeral set-off against a joint demand 
was improper. Nor does the fact that the note was joint and several 
alter the rule, for by suing in this form we elect to make it joint only, 
1 Peters 73; 6 Me. 207; 8 Gill 75; 78 Mich. 314; 79 Me. 174; 3 
Green 424; 4 Hal. 130; 1 Chitty Plead. 43. Nor does the Practice 
Act, Rev. p. 852, § 29, et seg. under which this action is brought, affect 
the rule. Sections 31 and 82, which authorize an individual liable on a 
promissory note, to plead his individual claim as a set-off in a suit 
against him and another liable on the same note must be construed so as 
to refer solely to the cases of the maker and endorser or endorsers of a 
promissory note who could not be sued together before the making of 
the statute, and who: would, under the common law rule, have lust their 
right of set-off (but for this further provision of the act) because the 
statute permitted them to be sued jointly. The sections last mentioned 
cannot refer to any one who could have been sued jointly with-another 
before the act was passed. As to the propriety of a motion in arrest of 
judgment, the notice of set-off is, in substance, the defendant’s declara- 
tion, and being improperly pleaded, the defendant must seek his recov- 
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ery on a declaration which shows he is not entitled, in this cause, to a 
judgment thereon ; the motion is therefore proper, 3 Green 312; 1 Harr. 
133; 3 Blacks. Com. 393-4. As to the second reason assigned for 
arresting judgment, that the defendant did not claim a judgment for the 
excess, this is intimated as being a “‘serious objection” to the recovery 
of any such judgment, in Fineh v. Ives, 28 Conn. 115. 

Mr. E. R. Walker, contra. As to the last objection, our forms of 
pleas and notices of set-off have concluded in the form used by this de- 
fendant, from the earliest times, and affirmative judgments entered with- 
out question. [Per curiam: We think the notice is sufficient in this 
respect.] Generally, motions in arrest of judgment must be regarded 
with great disfavor. There is not a precedent in the English books 
since 1835. The plaintiff should have moved to strike out the notice of 
set-off, before the trial. It is too late after having a fair trial by a jury, 
on the merits of the set-off, to come in now with this motion. 

BeasLey, C. J.: The act, Rev. p. 852, was not designed to alter the 
contractual relations of the parties to promissory notes and bills of ex- 
change, but to afford a simpler remedy than previously existed, by pro- 
viding a single action against any or all of the parties respectively liable 
thereon. The set-off is clearly improper. The plaintiff is entitled to 
judgment, which should be entered for the amount found by the jury, 
$57. Take arule so advising the Circuit court. 

DepuE, REED and GuMMERE, JJ., concurred. 








THE STATE, F. LIVINGSTON WORDEN, PROS. v. THE BOARD OF HEALTH OF 
VINELAND. 


(Branch Supreme Court, June 12, 1895.) 


Appeal to Common Pleas—Boards of justice of the peace under the provisions of 
Health.— An appeal does not Jie tothe Com- _ section 23 of the Boardsof Health act (1886) 
mon Pleas from a judgment rendered by a Sup. Rev. p. 337. 


Certiorari to the Cumberland Common Pleas which had “ confirmed,” 
on appeal, a judgment of C. P. Lord, J. P., against the appellant, Wor- 
den, for $25 and costs, as a penalty for the violation of the sanitary code 
of the Board of Health of the borough of Vineland. The action before 
the justice is authorized by section 23 of the Boards of Health act (1886), 
Sup. Rey. p. 337. . 

The principal question raised was the jurisdiction of the Common 
Pleas to entertain the appeal. 

Mr. Benthall for the defendants in certiorari. 
It is admitted that there is no direct authority in the act for the tak- 
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ing of the appeal, except that it is provided in section 23 that “ the said 
court, justice of the peace, police justice or recorder is further empow- 
ered to cause such defendant who may refuse or neglect to pay the 
amount of the judgment rendered against him, and all costs and charges 
incident thereto, unless an appeal is granted, to be committed to the 
county jail,” ete. This appeal could not be taken to the Quarter Ses- 
sions, for the proceeding is of a civil character. It must necessarily be 
to the Common Pleas. That the appeal should be to the Common Pleas 
is further indicated by the supplement of Feb. 22, 1888, P. L. 1888, p. 
89, which provides for the docketing of these judgments in the Common 
Pleas. 

Per curiam.* The court does not find in the act authority for the 
taking of this appeal to the Common. Pleas. 





COOK ». COOK. 
(Court of Appeal June term, 1895.) 


Alimony Pending Appeal—Reargument. preferring the usual petition for a reargu- 
—Right to alimony pending appeal once ment. 
passed upon, cannot be reargued without 


Ruled in this case, that where an application for alimony pending ap- 
plication for alimony pending appeal has been made and the same 
denied by the court, a renewal of that application at a subsequent 
term will not be permitted unless a petition for a reargument has been 
preferred, and the court has granted the prayer for such reargument. 





O'BRIEN v. BENNY. 
(Court of Errors, June 28, 1895.) 


Writ of error—Judgment removed hy.— fore the retnrn, of a writ of error, is re 
Judgment entered after the teste, but be- movable by that writ. 

The Supreme court having announced -on June 6, that the judgment 
of the Hudson Cirenit court must be reversed, Mr. Noonan for the de- 
fendant in error in the Supreme court, took out this writ of error from 
the Court of Errors, on June 10; but discovered subsequently that. the 
judgment of reversal had not been entered in the Supreme court until 
June 11. He now moved to amend the teste of the writ to a day sub- 
sequent to June 11; but— 

Dixon, J.: It is not necessary. If the judgment is entered before the 
return, it will be carried up by the writ. Lampiere v. Mereda y, 1 Mod 
112; Prydyerd v. Thomas, 1 Ventris 96. 





*Van Syckel, Magie and Lippincott, JJ. 
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NEW JERSEY COURT OF ERRORS AND APPEALS. 


THE NORTH HUDSON COUNTY RAILROAD COMPANY, PLAINTIFF IN ERROR, v 
VINCENT N. FLANAGAN, DEFENDANT IN ERROR. 


Railroads—Street railroads — Limitation 
of action—Contributory negligence—Jurisdic- 
tion of Common Pleas.—The supplement to 
the act concerning railroads and canals 
(Sup. to Rev. p. 824, sec. 9) which requires 
every action for injuries caused by the 
wrongful act, neglect or default of a railroad 
corporation to be commenced within two 
years after the cause of action shall have 
accrued, does not apply to street railway 
companies. 

Where a cause, which has been com- 
menced in the Circuit court, is sent to the 
Court of Common Pleas to be tried, by vir- 


actually takes place in that court, without 
objection being made by either: party, the 
losing party cannot thereafter challenge the 
jurisdiction of the Pleas, provided that 
court had jurisdiction of the subject matter 
of the suit, for, by going to trial without ob- 
jection, he has submitted himself to the 
jurisdiction of the court. 

A non-suit should be ordered when it ap- 
pears from the plaintiffs own showing that 
he contributed by his own carelessness to 
the happening of the accident by which he 
was injured; or when it appears that the 
accident was not the result of any wrongful 





or negligent act on the part of the defend- 
ant or of its employees. 


tue of the provisions of the act of March 23, 
1892, (P. L. 1892, p. 224,) and the trial 


On error to the supreme court. 

Mr. George Holmes for plaintiff in error. 

Mr. Thomas F. Noonan, Jr., for defendant in error. 

The opinion of the court was delivered by 

GuMMERE, J. 

This suit was brought by the defendant in error, the plaintiff below, 
to recover damages for personal injuries received by him by being run 
over by a horse car of the plaintiff-in error, the defendant below; and 
which was the result, as he claimed, of the negligence of the servant of 
the defendant in his management of the car. The case was tried at the 
Hudson circuit and resulted in a verdict and judgment for the plaintiff. 
The defendant thereupon sued out a writ of error to the Supreme court, 
and that court, after considering the errors assigned, affirmed the judg- 
ment of the Circuit court. The jadgment of the court was then removed 
here for review. 

The first error alleged is that the Supreme court wrongly held that 
the first section of the supplement of March 25, 1881, to the act respect- 
ing railroads and canals, (Sup. to Rev. p. 824, sec. 9), which requires 
every action for injuries caused by the wrongful act, neglect or default 
of any railroad corporation, owning or operating any railroad in this 
state to be commenced within two years after the cause of action accrued, 
did not bar this suit, although it was commenced more than two years 
after the injuries, for which the plaintiff sues, were received, for the rea- 
son that this act does not apply to street railway companies. 

An examination of this act respecting railroads and canals, (Rev. p. 
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925) cannot fail to convince that it was intended only to apply to what 
are known as steam railroads; and the act of March 25, 1881, being a. 
supplement to that act, must be construed as applying to the same sub- 
ject matter. The defendant corporation was engaged in operating a 
street railway, which is entirely dissimilar in every way from the class 
of railroads designated in the act. The limitation, therefore, contained 
in the supplement of 1881, and which was invoked by the defendant, is 
no bar to the plaintiff’s action. 

It is also assigned, as error, that, although this cause was begun in the 
Circuit court, it was subsequently sent by that court, without the con- 
sent of the defendant, to the Court of Common Pleas for trial under the 
act of March 23, 1892. It is too late for the defendant now to take ex- 
ception to this action of the Circuit court, even if it be admitted to be 
unwarranted, for, by engaging in the trial before the Court of Common 
Pleas, it submitted itself to the jurisdiction of that court, and as that 
court already had jurisdiction of the subject matter of the suit its right 
to try the case became complete when the parties to it submitted them- 
selves to its jurisdiction. There was no error in the decision of the Su- 
preme court upon this point. 

The next ground upon which the defendant relies for a reversal is that 
the trial court refused to non-suit the plaintiff at the close of his case; 
and it is insisted, before us, that this refusal was erroneous, because the 
testimony showed that the plaintiff’s own negligence contributed to the 
injury for which he sued, and also because the evidence failed to dis- 
close any negligence upon the part of the defendant or its servants. 

The testimony introduced by the ‘plaintiff (who, at the time of the 
accident, was nine years of age) showed that he and some companions. 
were playing a game of ball in a sfreet through which the defendant 
operated its railroad; this street ran north and south, and the plaintiff 
and his companions were playing upon the easterly side of it ; as the car 
of the defendant was approaching from the south, the plaintiff started to 
run across the street in front of it, for the purpose of avoiding being hit 
by the ball which was about to be thrown at him by one of the players ; 
he ran diagonally across and in a northwesterly direction, at the same 
time looking over his’ right shoulder at the boy who was about to throw 
the ball at him; he was utterly unconscious of the approach of the car 
until he had reached the middle of the track, when, as he says he heard 
the driver yell to him to get out of that; upon hearing the driver's call 
he stopped and, turning around saw the car horses within four feet of 
him. The next instant he was run down. So far as the case shows 
there were no vbstructions of any kind to prevent the plaintiff from see- 
ing the defendant’s car had he looked as he was crossing the street. His 
only reason for not seeing it was that he was engrossed’ in his game and. 
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had his head turned in exactly the opposite direction to that from which 
the car was approaching. The rule is perfectly well settled that a per- 
son crossing a street on foot is bound to look out for approaching vehi- 
cles, and if neglecting to do so, he is hart, he will be considered to have 
contributed to the injury by his negligence and will be barred from a 
recovery against the person who inflicted it. Sheets v. Connolly, St. 
Ry. Co. 54 N. J. L. (25 Vr.) 518. It is urged on behalf of the plaintiff 
that this rule only applies when the person injured is swt juris, and that 
the plaintiff, although nine years old, was backward, both mentally and 
physically, compared with other boys of his age, and that it was for the 
jury to say whether he was of sufficient intelligence to be chargeable with 
negligence in crossing the street as he did. We do not think that there is 
anything in the evidence to warrant the idea that this plaintiff had not 
sufficient mental capacity to know the danger of attempting to cross a 
street directly in front of a moving horse car and to avoid such danger. 
A boy of his age, even if mentally not up to the standard of other boys 
of the same age, is not in law altogether exempted from the exercise of 
eare and prudence in approaching a known danger; and when the evi- 
dence shows that he has been the heedless instrument of his own injury, 
he cannot recover. If it was necessary for us to decide this point in 
order to dispose of this we should be inclined to hold that the plaintiff 
was guilty of contributory negligence in acting as he did. But it is not 
necessary to put our decision upon this ground, for the reason that there 
is nothing whatever in the evidence to justify the conclusion that defend- 
ant was negligent in the management of its car. It was moving at an 
ordinary rate of speed as it approached the spot where the accident 
occurred, and the driver appears to have had both his horses and bis car 
under control. But, it is claimed that the driver was negligent in shout- 
ing to the plaintiff, just as he was in the act of crossing the track, there- 
by causing him to stop; and it is:said that the evidence warrants the 
conclusion that the plaintiff would have crossed the track in safety had 
he not been stopped by the driver's call. 

Admitting that this is true, it does not follow that there was anything 
culpable or negligent in the conduct of the driver in shouting at the 
plaintiff as he did. He certainly had no reason to imagine that his doing 
so would have the effect of stopping the plaintiff just at the point of 
greatest danger, instead of causing him to hurry away from it. We 
think that the conduct of the driver, in the emergency which confronted 
him, was that of a pradent man, and that he was justified in supposing 
that his shouting at the plaintiff would bring about the result which he 
desired, namely of frightening him off the track. 

For this reason the trial court erred in refusing the motion to non-suit, 
and the judgment of the Supreme court must therefore be reversed. 
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ADOLPH v. WEMPHEIMER v. WILLIAM J. McGALL, ETC., ET AL.; WILLIAM H. 
McGRAEF v. WILLIAM J. McGALL, ETC., ETAL. | 


(Essex Circuit Court, May 20, 1895.) 


Affidavit of merits—Sworn to by one defendant only— Vacation of judgment. 
(Reported for the JouRNAL by Clarence Sackett. ) 

Application to vacate judgments entered in the above stated cases. 

Mr. J. Ten Eyck for the plaintiff. 

Messrs. McCarter, Williamson d& MeCarter for the denfendants. 

Cuitp, J.: The summons and declarations were served personally on 
the defendants, April 23, 1895, and judgment by default was entered 
against one of the defendants May 4, 1895. It is now moved by the 
defendant that the above judgments be vacated for the reason that at the 
time the judgments were entered up, an affidavit of merits, verified by 
the oath of one of the defendants, was on file in both cases, and that in 
consequence the time of pleading had not expired, the judgment having 
been entered ten days after the service of the summons and declarations, 
as provided for by the act of 1889. The fact that at the time judg- 
ment was taken an affidavit of merits was on file is not disputed, but it 
is insisted by the plaintiff that the affidavit did not conform to the re- 
quirements of the act of 1889. The exception taken to the affidavit is that 
it was sworn to by but one defendant. 

The act of 1889 is a supplement to the Practice Act, ‘* The object of 
the.act was to shorten the time of pleading, and to provide for the entry 
of a judgement by a default within a shorter time than was provided by 
the preceding statutes; and the object further was not to affect that 
shortening of time in all instances,;-but to leave the regular course of 
practice and procedure as established by prior statutes in force, ex- 
cept where the time is shortened under the provisions of the act.” In re 
Chapin-Hall Lumber Co. 12 N. J. L. J., 267. 

‘‘ The Practice Act, being designed merely as the means of adminis- 
tering justice, should be liberally construed in all its parts, except those 
which pertain to the mode of obtaining jurisdiction over the parties.” 
Dock v; Elizabeth Town Steam Man’f’g. Co. 34 N. J. -L., (5 Vr.) 312. 

‘‘ In cases upon contracts, if the affidavit to a joint plea or demurrer 
is made by one or more of several defendants, it is a substantial compli- 
ance with the statute and cannot be treated as a nullity.” Maddox vy. 
Steelman. 35 N. J. L., (6 Vr.) 467. 

The cases in hand are actions on contract; the affidavit filed is joint 
in form ; it is sworn to by one of the defendants. The object of the 
statute is to prevent the making of defences for the purpose of delay. 
The object is obtained where in an action against several, an affidavit of 
merits joint in form, is interposed by one of the defendants. 

The affidavits filed comply with the requirements of the act of 1889; 
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the legal effect of the filing was to secure to the defendants the addition- 
al time in which to plead or demur to the plaintiff’s declarations. 
The judgments entered at the expiration of ten days from the date of 


service of the declarations were improperly entered. 


I do order the 


judgments entered as above to be vacated and that the defendants plead 
er demur to the said declarations within twenty days from the date of 


this order. 


~ 





HENRY BARKER v. WILLIAM HENDERSON. 


(New Jersey Supreme Court.) 


Contract—Sales—Statute of frauds— Work 
and labor—The value of work ard labor 
supplied under a contract void by the stat- 
ute of frauds, is recoverable upon the theory 
that a benefit has been recovered, from 
which springs an implied undertaking to 


The value of labor and materials em- 
ployed in constructing a machine to be fur- 
nished under a void parol agreement and 
never received by the vendee cannot be re- 
covered, as there is no benefit accruing to 
the vendee. 





pay the value of such work and labor. 


Argued at February term, 1895, before the Chief Justice and Justices 
Depue, Reed and Gummere. 

Mr. C. H. Runyon for plaintiff in error. 

Mr. A. H. Strong for defendant in error. 

The opinion of the court was delivered by Resp, J. 

This action was brought to recover the value of the labor and mate- 
rials expended by the plaintiff in making a wood-chopper. 

It appeared in evidence that the plaintiff verbally agreed to furnish to 
the defendant a boiler, engine, saw and wood-chopper for the sum of $450. 

The engine and boiler was then in existence, but the saw and the 
chopper were to be made. They were all to be used together and the 
price was entire. The defendant refused to receive them and on account 
of his refusal they were never delivered. 

On the trial upon an objection interposed by the counsel for the 
defendant, that this parol agreement was within the statute of frauds, the 
trial court ruled that this was so in respect to the boiler and engine 
which were in existence when the agreement was made. The court also 
ruled that the contract was entire and not severable and therefor the 
whole was within the statute. 

Nevertheless, the court permitted the plaintiff to prove the value of 
his labor expended by him in building the chopper, and also the value 
of the material used for that purpose. 

The jury was charged that it could return a verdict for this amount, 
which amount the jury assessed at $278.71. To this charge the defend- 
ant took an exceptiofi.’ 

The result of this is that the title not only to the engine, the boiler, 
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but to the wood-chopper upon which this labor and material was ex- 
pended, remains in the plaintiff while the defendant who receives no 
benefit whatever from it pays for all this which went to the enhance- 
ment of the plaintiff’s property or rather to the creation of property for 
the plaintiff. 

The theory upon which the right to recover for labor or materials 
furnished under a void contract rests, is that one person has received 
such a benefit as would raise an implied assumpsit on his part to pay for 
it; and that his failure to perform his side of the contract gives a right 
of action against him upon this implied assumpsit. 

In McElroy v. Ludlum, 5 Stew. 828, services as superintendent had 
been actually rendered in the business of the firm under an agreement 
invalid because of the statute. 

In Mayor v. Payne, 3 Bing. 285, under a void agreement to. deliver 
24 numbers of a periodical work, 8 numbers had been delivered, upon 
refusal of defendant to take the rest there was a recovery for the eight 
actually received. 

In State v. Dorr, 5 Wend. 204, a parent bargained to receive $100 
for the services of his child from the ages of 16 to 21 years was permit- 
ted to recover on quantum merwit for the services actually rendered, the 
contract being void under the statute. 

Indeed every case in which a recovery has been permitted on the 
common counts under these conditions there has been money advanced 
under the contract, or labor or materials furnished for the benefit of de- 
fendant or his property. Lockwood vy. Barnes, 3 Hill 128; Gray v. 
Hill, Ryan & Moody, 420; Williams v. Bemis, 108 Mass. 41, 

Thus if one puts improvements upon land which he occupies as .ven- 
dee, under a verbal agreement for a deed or devise on failure of the 
other party to carry out the unenforceable agreement he cannot recover 
the value of such improvements. 

The reason is that the improvements were not made at the special. in- 
stance or request of the vendor nor for his benefit. 

Where, however. the improvements were put on at the special in- 
stance of the defendant and for the benefit of his estate an action lay, 
Smiths v. Administrators of Smith, 4 Dutch. 208. 

The rule is illustrated in the case of Dowling v, Me Renny, 124 Mass. 
478. There was a parol agreement that plaintiff would finish a monu- 
ment to order and was to take in pay a lot of land and some cash. He 
completed the monument which defendant refused to accept. 

In an action brought for the value of the labor and materials supplied 
in completing the monument the right to sue was disallowed. 

The Court said: It is true that when a person pays money or renders 
services or makes a conveyance under an agreement within the prohi- 
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tion of the statute of frauds and the other party refuses to perform it, an 
action will be to recover the money so paid or the value of the services 
rendered, or the property conveyed ; but it is on the ground that a party 
who has received a benefit under an agreement which he has repudiated 
shall be held to pay upon an implied assumpsit for that which he has 
received. 

The defendant received no benefit from the labor performed in com- 
pleting the monument although the platntiff may have suffered a loss. 

Had this wood-chopper been delivered or had work been done upon 
defendant’s ground, by which some benefit accrued to defendant’s prop- 
erty the case would present a different aspect, for the value of such work 
or materials to the defendant would be recoverable. But in this case, as 
in the preceding, the title to the completed articles remaining in the 
plaintiff, no benefit whatever accrue, to the defendant. 

The judgment is reversed and a venire de novo awarded. 


MISCELLANY . 
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A PracticaL TREATISE UPON THE LAW 
or JupIcAL Writs AND PRocEss IN 
Crv1z anp Carmina Cases. The Suffi- 
cency, Validity, Amendment and Alter- 
ation of Provess, its execution and return, 
and the powers and liabilities of officers 
thereunder. By William A. Anderson of 
the New York Bar. Baker, Vorhees and 
Company, New York, 1895. 


The subject of judicial writsand process is 
one which to the average practitioner is full 
of technical questions and difficulties. This 
work treats comprehensively of the law 
of judical writs and process in both civil 
and criminal cases, and isa work of value 
and interest to every lawyer in active 
practice. The book is composed of five 
parts, namely: I. History, definition and 
kinds of process. II, Issuing process, its 
sufficiency, validity, alteration and amend- 
ment. III. Service and execution of pro- 
cess, IV. The return of process. V. 
Criminal process. The subjects which 
are fully treated in the thirty-two chap- 
ters are too numerous to mention in 
detail. Ata glance one can find any spe- 
cial topic for which one may look in this 
work. The index is well made, and the 
volume contains a long table of cases. 





A Compete INDEXED Dicest oF THE 
Unirep Srates Supreme Courts from 
the Organization of the Court in 1879 to 
the October Term, 1894. Three Volumes, 
ere Edition, Vols. 1 and 11), 1-118 

.8. (Vol. 3, complete in itself), 119- 

154 U. 8. Includes full index to Editorial 

Notes, to the Publishers’ Edition, also 

Annexed Citations of all Cases Digested, 

and —_— hical Sketches of the Justices. 

Vol. III. Prepared and published by the 

Lawyers’ Co-operative Publishing Co, 

Rochester, N. Y., 1895. 

This digest is so well known to the pro- 
fession and the former volumes have been 
so carefully reviewed in these columns that 
we can add but little to what has hitherto 
been said. Especial attention may be called 
to the table of cases which occupies over half 
of the book. This table, besides giving direct 
and reverse titles, short and fictitious names 
of cases, etc., shows just what points come 
up in each case and where decided by the 
court, and where each may be found in the 
body of the digest. It shows also where the 
case has been cited in any later opinion, 
and how and to what point, in the Supreme 
court, the U. 8. Appeilate, Circuit and Dis- 
trict courts and all the State courts of last 
resort for the past ten years. As to type, it 
is as nearly perfect as such a work can be 
made. The entire work evinces the great- 
est amount of application and labor. 











